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Abstract: This article seeks to analyze Artificial Intelligence (AI) regulation initiatives in Latin American 
countries – Argentina, Brazil, Colombia, Costa Rica, Mexico and Peru –, focusing on the potential 
effects and impacts of AI on competition. In this sense, we seek to answer whether there is a concern 
about competition expressed in the regulatory initiatives of these countries and how this concern 
is addressed. The research involves bibliographic review and qualitative and comparative analysis 
of official documents, such as bills and political guidelines. The study identifies theoretical pro and 
anti-competitive effects associated with AI, establishing the basis for what will be observed in the 
comparative research. What can be seen is that these effects are addressed tangentially in the 
regulatory initiatives studied, with greater emphasis on transparency and explainability. In general, 
Latin American AI regulations show greater concern for the individual sphere, valuing the protection 
of fundamental rights and the ethical use of technology. The analysis also reveals that the objectives 
of regulators and antitrust authorities in Latin America may differ from the traditional standards of 
countries in the Global North, such as the United States and Europe.

Keywords: Artificial Intelligence (AI). Regulation. Competition. Latin America.
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1  Introduction

Artificial Intelligence (AI) has become a hot topic in conversation and research 

in recent years. Observing its vertiginous growth, there are no signs of it going away 
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anytime soon. Indeed, a recent IBM study (2022) found that 35% of companies are 

currently using some kind of AI technology in its business model, and this number is 

set to grow even further, as four out of every five companies plan to use some type 

of AI system in the upcoming years. AI is here to stay, and the current challenge for 

companies developing the technology and to government institutions and regulators 

is to make sure that the positive externalities are greater than its impacts.

The main takeaway from the aforementioned IBM study (2022) was that “while 

progress has been made, there’s still work to be done by enterprises to ensure that 

consumers welcome the benefits of AI by instilling trust and guaranteeing AI is acting 

responsibly” (IBM, 2022, p. 2). The study found that a majority of organizations had 

not taken steps to ensure trustworthy and responsible AI, such as reducing bias 

(74%), tracking performance variations and model drift (68%), and making sure they 

can explain AI-powered decisions (61%) (IBM, 2022).

In Latin America, debates about the regulation of AI and its impact on markets 

are gaining more relevance, especially as governments and regulatory bodies seek 

to balance encouraging innovation with the need to maintain competitive and fair 

markets. This movement can be observed with the recent signing of the Declaration of 

Santiago to promote ethical Artificial Intelligence in Latin America and the Caribbean, 

in October of 2023, by more than 20 Latin American countries, including Brazil.

The Declaration of Santiago provided without proper safeguards, AI can reinforce 

discrimination and aggravate divisions and inequalities existing within and between 

countries. The subscribing countries stated its commitment to promote initiatives 

and policies that foment the design, development and responsible use of AI. For 

that matter, many Latin American countries have proposed Bills for AI Regulation, 

mainly drawing inspiration from the European AI Act.

In this context, this paper aims to carry out a comprehensive analysis of 

initiatives to regulate Artificial Intelligence (AI) in Latin American countries, focusing 

on the effects of AI Regulation on Competition Policy. In this sense, we sought to 

answer the following question: Is there a competition concern expressed by Latin 

American countries in their regulatory initiatives? If so, how is this concern addressed?

To carry out the research, the proposed methodology consists of bibliographic 

review and qualitative and comparative analysis of official documents on AI regulation 

in Latin America - mostly Bill Drafts and Policy Guidelines. Thus, a general mapping 

of the state of the discussion on AI regulation in Latin American countries was 

carried out, and the following countries were chosen for in-depth analysis, due to 

the greater progress in terms of regulatory debate: Argentina, Brazil, Colombia, 

Costa Rica, Mexico and Peru.
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Therefore, this paper was divided into three main chapters. The first chapter 

presents, based on doctrine and specialized reports on competition law, the main 

theoretical competition risks associated with artificial intelligence. Secondly, the 

second chapter presents a systematic and synthetic approach to the regulatory 

initiatives for artificial intelligence in the selected countries of Latin America, 

highlighting its structure, the way in which it addresses the risks associated with 

artificial intelligence and its guiding principles. Finally, the third chapter deepens 

the discussions on the intersections between AI Regulation and Competition Policy 

in Latin American countries, establishing whether there is a concern expressed and 

addressed in the initiatives in relation to the competitive risks discussed in the 

chapter. Finally, we present our conclusions.

2  AI systems theoretical pro and anticompetitive effects 
associated with competition policy and practice

Ariel Ezrachi and Maurice Stucke (2016) highlight that technological innovations 

are neither inherently good nor bad, however they are not neutral. Indeed, while they 

can generate numerous pro-competitive effects, the application of artificial intelligence 

systems can also subject the market to potential distortions. The externalities that 

can be generated from its use depends on how companies design and apply them 

(Vergara, 2024), as well as how the market responds to its implementation.

It is undeniable that the internet revolution has triggered a wave of new 

processes and products, allowing the conception of new markets and business 

models business, stimulating competition and productivity growth. And its newest 

wave is the implementation of AI systems, which can create a number of efficiencies 

and pro-competitive effects, for example optimizing production and distribution and 

reducing costs.

In this sense, a report developed by Accenture Research in collaboration with 

Frontier Economics (2017) found that “AI could double annual economic growth 

rates by 2035 and boost labor productivity by up to 40 percent by fundamentally 

changing the way work is done” (Accenture, 2017). As its implementation is set to 

grow even more in the following years, AI’s potential to revolutionize how business 

compete and grow can’t be overlooked.

Moreover, one cannot fail to consider the efficiencies generated for the 

companies that apply them. At the AI Summit in Rio, several potentialities of AI 

were highlighted, including: (i) advanced data analysis, as it has the capacity to 

process large volumes of data in real time and extract valuable insights, boosting the 
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identification of opportunities business; (ii) personalization and customer experience, 

increasing customer loyalty and engagement; (iii) process automation, allowing 

repetitive and bureaucratic tasks to be automated with AI, freeing employees for 

more strategic and creative activities (Assespro-RJ, 2024).

It is clear, therefore, that AI systems have the potential to implement a variety 

of pro-competitive effects, as some examples are listed below:

Figure 1 - Pro-competitive effects of AI Systems

       Source: The authors (2024).

On the other side, to better understand the main competition risks associated 

with artificial intelligence, it is important to clarify what artificial intelligence is. 

Although there is no consensus on a definition for an AI system, we borrow for this 

paper the concept presented in Bill Draft No. 2338/2023, which provides for the 

use of artificial intelligence in Brazil, defining AI systems as being:

(...) computational system, with different degrees of autonomy, designed 
to infer how to achieve a given set of objectives, using approaches 
based on machine learning and/or logic and knowledge representation, 
through input data from machines or humans, with the aim of producing 
predictions, recommendations or decisions that may influence the 
virtual or real environment (Brasil, 2023).1

The definition above aligns with the concept from OECD AI Principles (2024), 

which states as follows:

1 “(...) sistema computacional, com graus diferentes de autonomia, desenhado para inferir como atingir um 
dado conjunto de objetivos, utilizando abordagens baseadas em aprendizagem de máquina e/ou lógica e 
representação do conhecimento, por meio de dados de entrada provenientes de máquinas ou humanos, 
com o objetivo de produzir previsões, recomendações ou decisões que possam influenciar o ambiente virtual 
ou real.”



173R. de Dir. Empresarial – RDEmp | Belo Horizonte, ano 21, n. 3, p. 169-193, set./dez. 2024

ARTIFICIAL INTELLIGENCE (AI) REGULATION AND ITS IMPACT ON COMPETITION POLICY AND PRACTICE IN LATIN AMERICA

An AI system is a machine-based system that, for explicit or implicit 
objectives, infers, from the input it receives, how to generate outputs 
such as predictions, content, recommendations, or decisions that can 
influence physical or virtual environments. Different AI systems vary in 
their levels of autonomy and adaptiveness after deployment.

Many AI systems apply techniques of machine learning and deep learning. 

Machine learning is a subfield of AI that seeks to create intelligent machines through 

algorithms that learn interactively from data and experience, whether this learning is 

supervised, unsupervised, or reinforced. In turn, deep learning aims to replicate an 

artificial neural network, which consists of an input layer signaling hidden layers of 

neurons to finally present the response in the output layer. The term deep learning 

is used specifically for those neural networks that contain several hidden layers 

(ACM, 2020).

It is clear the term artificial intelligence encompasses a complexification of the 

traditional “input-output” model of simpler algorithms. In other words, it addresses 

a large group of algorithmic systems that can be equally applied for a wide variety 

of purposes. The more complex the path between input and output, the greater the 

challenge in understanding the risks the AI system can generate.

With regard to competition policy and practice, AI – and in consequence the 

algorithms applied to it – become relevant when applied by companies to the markets 

they operate in (Vergara, 2024). As highlighted by the Antitrust Law Section of the 

American Bar Association, “advances in artificial intelligence and its applications to 

big data have also become a key tool of innovation that impacts market competition” 

(ABA, 2021, p. 2).

To address the competitive concerns arising from the application of algorithms 

to the market – concerns that also extend to artificial intelligence, as although it 

encompasses a more complex process that is more difficult to understand, the 

process is still operationalized by algorithms – doctrine and antitrust authorities have 

turned to consolidating algorithmic theories of harm. The OECD (2023) divides these 

theories into two major sets of anticompetitive practices: (i) coordinated algorithmic 

conduct and (ii) unilateral algorithmic conduct. Each of these sets is broken down 

into specific practices by the specialized report and doctrine (Vergara, 2024).

Regarding (i) algorithmic coordinated conduct, the main concern involves 

the potential for algorithms to be used to facilitate agreements, whether it is an 

express, vertical or tacit agreement. This concern is aggravated as “algorithms can 

also evolve beyond their original design as they process new data and information, 

(...) generating efficiencies but also potentially increasing barriers to entry” (OECD, 
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2023b, p. 2). OECD (2023a) lists three main ways that algorithms can help to 

facilitate collusion, as follows:

Figure 2 - Algorithmic coordinated conduct

       Source: Vergara (2024, p. 174).

As for (ii) algorithmic unilateral conduct, the focus seems to be on algorithms 

applied to pricing, as its application has the potential to distort, discriminate and 

artificially inflate prices as the AI system gathers information on each consumer. 

There is also a concern about abuse of dominance, especially when the company 

uses its dominance in one market to create an undue advantage in another where 

it has less power, leveraging its position. In other words, “incumbents that control 

key inputs or adjacent markets, including the cloud computing market, may be able 

to use unfair methods of competition to entrench their current power or use that 

power to gain control over a new generative AI market” (FTC, 2023). Some examples 

of this conduct can be observed in the following chart:

Figure 3 - Algorithmic unilateral conduct

      Source: Vergara (2024, p. 174).
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Theoretical competition risks can also be seen in the perspective of foundational 

building blocks of AI systems, which includes data, computational resources, 

infrastructure, interoperability and engineering talent. In this sense, “authorities 

are likely to keep a close eye on established or incumbent companies that control 

any of these AI “inputs” as those firms would have the power to significantly impact 

the development and deployment of AI” (Yuen, 2023). Moreover, the specialized 

reports, doctrines and authorities seem to agree on the need for transparency and 

accountability regarding the procedures performed by these systems to generate 

the results we so much enjoy.

There are several more general measures that align with the mitigation of the 

competition concerns listed in this article as they allow a better understanding of 

the AI system making it possible to better align the theories of harm. We highlight 

some of these measures:

Figure 4 - AI Regulatory measures that help mitigate competition concerns

         Source: The authors (2024).

The intersection between AI and competition law and policy is a complex 

landscape in which the main challenge is to foster innovation while preventing the 
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anti-competitive behaviors. In this sense, with the conceptual bases established 

for a better understanding of algorithmic functioning and the main risks associated 

with artificial intelligence and competition law, we proceed to the specific analysis 

and systematization of the regulatory initiatives in Latin America.

3  Mapping out regulatory initiatives for AI in Latin America

Regulatory authorities around the world have responded in different ways to 

the challenge of regulating new technologies, with measures ranging from: (i) “wait 

and see”, waiting for technological development and consolidation to then verify 

whether regulation is necessary; (ii) “test and learn”, through experimental and 

collaborative regulatory models between stakeholders; and (iii) “prohibit or restrict”, 

in which business models are regulated ex ante and/or prohibited or banned per 

se (ANPD, 2023; OECD, 2021). In the subsections presented below, we map and 

systematize the main regulatory initiatives of the selected Latin American countries, 

namely: Argentina, Brazil, Chile, Colombia, Costa Rica, Mexico and Peru.

3.1  AI regulation in Argentina

In addition to the Santiago Declaration, Argentina also adhered to the OECD 

Principles for Trustworthy AI, which provides policymakers with recommendations 

for effective AI policies. In general, Argentina has taken important steps in building 

an AI regulatory framework in line with global trends.

Even before adhering to the OECD principles, the Government Secretariat for 

Science, Technology and Productive Innovation of Argentina published the National 

Artificial Intelligence Plan, in force from 2019 to 2030, seeking to promote and 

encourage the adoption of AI in an agile, efficient and modern way. Six strategic 

axes were presented – development, implementation, regulation and ethics, 

international ties, innovation laboratory and communication and awareness – each 

with the identification of opportunities, challenges and priorities (Argentina, 2019).

The plan also presented the following general objectives: (i) provide a structure 

and propose mechanisms and processes adaptable to the evolution of technology 

and social demands; (ii) promote the coordinated effort and articulated work of 

various sectors, actors and organizations; (iii) respond to the challenge posed by the 

international context and evolution of science and technology, taking into account local 

priorities; (iv) promote equitable development, economic growth and the well-being 

of Argentina through scientific-technological evolution and the intelligent insertion 
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of their industry in international markets; (v) subject to permanent monitoring and 

evaluation, in order to promote continuous improvement of systems (Argentina, 2019).

In general, the plan seeks to guarantee the ethical development of AI, compatible 

with fundamental rights, freedoms, values of diversity and human dignity, as well 

as promote transparent, impartial, auditable and robust AI systems that promote 

social inclusion (Argentina, 2019).

Furthermore, the national AI plan makes clear where there is room for capturing 

positive externalities of the development and implementation of AI, whilst also 

considering its potential for exclusion, inequality and social disintegration. Therefore, 

it establishes as the biggest policy challenge the creation of a design that guarantees 

the greatest number of benefits for society, while mitigating the associated risks 

(Argentina, 2019).

More recently, the Argentina Senate proposed updating Argentina Law No. 

25,467/2001, which provides for science, technology and innovation by incorporating 

the concept of artificial intelligence systems, as well as establishing values and 

principles to guarantee their functioning and ethical use. This proposal seeks 

to establish the following as the basic principles of AI systems: (i) diversity and 

inclusion, guaranteeing non-discrimination of users based on race, color, gender, 

age, among others; and (ii) peace and justice, to the extent that it should guarantee 

social and collective security.

The proposed change also requires the registration of AI systems, so that the 

responsible authority can open an investigation when it understands that the ethical 

principles and values listed above are being violated. Finally, it provides the right 

to report to any natural or legal person who has been harmed by an AI system, in 

order to carry out a review of said system.

Although the provision for the right to report also includes business entities 

that feel harmed by the AI system, opening the possibility to discuss antitrust 

conducts when a company has felt harmed by anti-competitive practices, similar to 

what happens in actions to repair competitive damages, the Regulatory scope of 

AI in Argentina appears to be more focused on individual rights and citizen safety 

then transindividual rights, such as the economy.

In terms of competition, the general focus of the regulatory initiatives is more 

on promoting AI national development and inserting Argentina companies into the 

international market than specifically addressing and preventing competition concerns. 

Nevertheless, measures that seek transparency and impartiality of AI systems, even 

if indirectly, operate in favor of mitigating the competition concerns listed.
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3.2  AI regulation in Brazil

Artificial intelligence regulatory initiatives in Brazil are outlined in the Brazilian 

Artificial Intelligence Strategy (“Estratégia Brasileira de Inteligência Artificial” – 

“EBIA”), published by the Ministry of Science, Technology, and Innovations in 2021. 

As highlighted by the OECD (2021):

EBIA assumes the role of guiding the actions of the Brazilian State 
in favor of the development of actions, in its various aspects, that 
stimulate research, innovation, and development of solutions in 
Artificial Intelligence, as well as its conscious, ethical, and in favor of 
a better future use.

Among others, EBIA aims to: (i) contribute to the development of ethical 

principles for responsible AI; (ii) promote sustained investments in AI research and 

development; (iii) remove barriers to AI innovation; (iv) train professionals for the AI 

ecosystem; (v) stimulate innovation and development of Brazilian AI in an international 

environment; (vi) promote an environment of cooperation between public and private 

entities, industry and research centers for the development of AI (Brasil, 2021).

Note that the creation of barriers to innovation, in a broad sense, could 

incorporate issues of unilateral algorithmic conduct, as large market players could 

abuse its power to create barriers for entry of new competitors. However, when reading 

the strategic actions provided for in the EBIA, it appears that the aforementioned 

objective is more focused on “legal and regulatory barriers to the development of 

AI in Brazil” than market barriers (Brasil, 2021).

Furthermore, the issue of algorithmic biases focuses on not creating or 

reinforcing prejudices capable of unfairly or disproportionately impacting certain 

individuals, especially those related to sensitive characteristics such as race, 

ethnicity, gender, nationality, income, sexual orientation, disability, religious belief 

or political inclination. In other words, the strategy focuses its concerns on human 

dignity and valuing well-being, without delving into market discussions (Brasil, 2021).

However, more general actions, such as guaranteeing explainability and 

interpretability, guaranteeing the prediction of steps in the machine learning process 

that result in traceable inferences, allowing decision-making to undergo scrutiny, can 

algo work to facilitate eventual investigations by the competition authority, facilitating 

the process of attributing responsibility. Therefore, the idea of accountability and the 

establishment of governance structures is brought forward by EBIA (Brasil, 2021).

In order to guarantee greater robustness to the strategy, several bills were 

proposed with the purpose of creating an AI regulatory framework, the main and 
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most current being Bill No. 2338/2023, initiated by Senator Rodrigo Pacheco. The 

Bill is currently awaiting the scheduling of a public hearing (Brasil, 2023).

With a strong influence from European regulation, especially the AI Act, Bill No. 

2338/2023 classifies AI risks, prohibiting the implementation of systems classified 

as having excessive risk and establishing stricter obligations for those with high 

risk. Among others, the Bill determines mandatory impact assessments before 

implementing AI systems, as well as continuous monitoring and the provision of 

clear and accessible information about the functioning of the system (Brasil, 2023).

In line with competition policy, it is worth highlighting that one of the fundamentals 

provided for by the project is “free initiative, free competition and consumer 

protection”. To this end, the project establishes (i) the need for transparency, 

explainability, intelligibility and auditability of systems; (ii) the traceability of decisions 

during the life cycle of artificial intelligence systems as a means of accountability and 

attribution of responsibilities to a natural or legal person; (iii) prevention, precaution 

and mitigation of systemic risks arising from intentional or unintentional uses and 

unforeseen effects of artificial intelligence systems (Brasil, 2023).

These measures seek to facilitate the control and supervision of AI systems, 

favoring competition policy. In the same sense, the project obliges artificial intelligence 

agents to establish governance structures and internal processes capable of 

guaranteeing the security of systems and the fulfillment of the rights of affected 

people and, in particular, the application of appropriate data management measures 

to the mitigation and prevention of potential discriminatory biases (Brasil, 2023).

The project also foresees the creation of the National Artificial Intelligence 

Regulation and Governance System (SIA), of which the Administrative Council for 

Economic Defense (CADE), the Brazilian competition authority, would be part of. 

Furthermore, the authority presented contributions during the project’s processing 

at the Internal Temporary Commission on Artificial Intelligence in Brazil (CTIA) of 

the Federal Senate (Brasil, 2023).

On that occasion, CADE highlighted the importance of establishing principles 

and instruments that will be used to share information, suggesting the creation of a 

regulatory sandbox to enable testing of innovations. In order to avoid creating barriers 

to the market, the authority suggests different criteria for the risk classification of AI 

systems offered by micro-enterprises, small companies and startups, in addition to 

the possibility of easing and simplifying compliance applicable to these companies. 

Therefore, the active participation of the Brazilian competition authority in the process 

of developing the AI regulatory framework is evident.
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3.3  AI regulation in Colombia

Just as occurred in Brazil and Argentina, the trajectory of AI regulation in 

Colombia began, in 2019, with the elaboration of the Digital Transformation and AI 

National Policy. According to the OECD (2022), the strategy seeks to increase the 

“creation of social and economic value through the digital transformation of the public 

sector and the private sector, through the reduction of barriers, the strengthening 

of human capital and the development of enabling conditions”.

The strategy outlines 14 lines of action, namely: (i) reduce barriers related 

to lack of culture and ignorance in regards to digital transformation in the private 

sector; (ii) develop regulatory and institutional adjustments for digital transformation; 

(iii) improve the performance of digital government policy; (iv) promote international 

alliances for innovation; (v) design and execute initiatives to promote entrepreneurship; 

(vi) promote ICT-based innovation in the public sector; (vii) execute high-impact 

initiatives supported by digital transformation; (viii) enable conditions that favor 

the development of digital skills during the educational trajectory; (ix) develop skills 

and competencies to enhance the interaction of the educational community with 

emerging technologies; (x) configuration of innovation ecosystems; (xi) international 

alliances for talent training; (xii) preparation of education, with priority in AI; (xiii) 

boost the development of AI in Colombia; (xiv) promote the development of digital 

technologies in Colombia (OECD, 2022).

Adding to the aforementioned strategy, Bill No. 253/2023 was presented, 

through which the lines of public policy for the development, use and implementation 

of artificial intelligence in Colombia are established (Colombia, 2022).

Among the measures provided for in the regulations, we highlight the transparency 

and explainability policy. In this sense, the project stipulates the obligation to expressly 

inform data subjects about the processing being carried out, especially when this 

processing interacts with an AI system, as well as the obligation to ensure that the 

decision-making process by the implemented algorithms are known to users and 

authorities (Colombia, 2022).

There is also provision for the establishment of safe design, which must take 

into account social, patrimonial, labor, economic, environmental, commercial and 

political effects with the potential to generate risk to human beings (Colombia, 

2022). This measure shows a dialogue between the regulation of AI and other fields 

of law, including competition policy, as the design of AI must consider the impacts 

it could generate on the economy. It is worth highlighting, however, that this is a 
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generic and guiding forecast, which does not indicate concrete measures that can 

be taken in this regard.

In addition to the proposed Law, the “Superintendencia de Industria y Comércio” 

(“SIC”) of Colombia also released a notice presenting the sandbox program for 

projects that involved (i) the use of technologies related to AI, (ii) that focused on 

e-commerce or advertising/marketing, (iii) that involved the processing of personal 

data and (iv) that were still in the design phase (ANPD, 2023).

The Colombian sandbox model does not provide for exemption from the 

application of standards or sanctions, its purpose being only to guide entities 

participating in the design process of their AI projects. In return, participants commit 

to participating in a collaborative exercise with other public and private bodies 

(ANDP, 2022).

In these terms, the sandbox program aims to: (i) suggest or recommend 

adjustments, corrections and adaptations of Colombian regulations to technological 

advances; (ii) establish criteria that facilitate compliance with the regulation on data 

processing and indicate procedures for its full application; (iii) ensure the appropriate 

processing of personal data; (iv) promote the creation of AI products, from conception 

to execution, that respect people’s rights; (v) monitor and advise on the protection 

of personal data, mitigating the risks associated with the implementation of artificial 

intelligence; (vi) consolidate a preventive approach to the protection of human rights 

in AI projects (ANPD, 2022).

While the primary objective of the sandbox is aimed at protecting personal 

data, it is possible to identify relevant relationships with the objectives pursued by 

competition policy. First, if you take into account that data can be used as assets 

and possible competitive advantages, and therefore can be misused in an anti-

competitive conduct or abuse of a dominant position. Second, to the extent that 

it allows monitoring the development of AI with the participation of other public 

bodies, ensuring not only the regulatory body’s learning regarding the functioning 

of the system, but also the active participation of competition authorities, enabling 

contributions and addressing concerns competitiveness according to its development.

3.4  AI regulation in Costa Rica

Costa Rica recently began its gradual construction of a more consistent and 

robust regulatory framework for AI. In 2023, two bills were presented to congress, 

both with the purpose of promoting the development and ethical implementation of AI.
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The first, Bill No. 23771 (“Ley de Regulación de Inteligencia Artificial en 

Costa Rica” or Law for Artificial Intelligence Regulation in Costa Rica), presented in 

May 2023, aims to regulate the development, implementation and use of artificial 

intelligence in the country. Unlike the other Bills studied here, however, the Costa 

Rica Bill was entirely written by an artificial intelligence system (Costa Rica, 2023a).

The regulation was created by ChatGPT-4, in response to the following input 

“Think as a lawyer and legislative advisor, use technical vocabulary and generate a bill 

to regulate artificial intelligence, taking into account the 1949 Political Constitution 

of Costa Rica, ask any question when in doubt” (Costa Rica, 2023a, p. 1).

The nature and origin of the project has generated controversies, mainly due 

to the more generic nature of the legislation, which according to congresswoman 

Johana Obando is more similar to a list of good intentions than an AI regulation 

itself, with little practical application (Baptista, 2023). Without delving too deeply 

into the controversies surrounding the project, it is worth analyzing its predictions 

and how they relate to competition policy.

The Bill is based on the principles of equity, responsibility, transparency, 

privacy and data protection, and security. Among the obligations of providers is the 

registration of systems with the competent authority, including information on the 

purpose, functionalities, algorithms used, and security measures implemented, 

in addition to establishing the supervision and audit of these systems, especially 

when there are complaints (Costa Rica, 2023a).

The legislation also establishes mandatory impact assessment in order to 

mitigate high risks, without, however, detailing how this risk classification would 

be carried out or even defining a methodology for impact assessment. It also 

establishes the duty to mitigate risks of unfair discrimination, and to provide clear 

and understandable explanations regarding automated decisions within the scope 

of algorithms (Costa Rica, 2023a).

Regarding bias and discrimination, the Bill establishes the importance of 

measures to prevent and mitigate algorithmic biases that can lead to unfair or 

discriminatory results. To this end, it reinforces that constant review of algorithms 

should be encouraged to identify and correct inherent biases. The Bill also highlights 

the need to understand AIs decisions, making algorithmic processes accessible 

and auditable (Costa Rica, 2023a).

It is observed that the concern with bias and discrimination is in line with the 

competition damage theories studied above, especially unilateral algorithmic conduct. 

It is worth noting, however, that the proposal is centered on the human person and 

fundamental rights, so although the text allows for a broader interpretation to also 
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include discrimination in the market, this does not seem to be the objective sought 

by the Costa Rican legislator.

The lack of incorporation of the competitive bias becomes clearer when looking 

at the scope of application of the proposal. When determining which sectors would 

be subject to AI regulation – health, financial, transport, education, justice and 

administration sectors – there is no mention of economic defense, indicating, at 

least for now, that there is little dialogue between these two fields of law (Costa 

Rica, 2023a).

The second Bill No. 23,919 (“Ley para la Promoción Responsable de la 

Inteligencia Artificial” or Law for the Promotion of Responsible Artificial intelligence), 

presented in September 2023, is based on the following axes of action: (i) ensuring 

that AI systems are safe and respect current legislation on data protection and 

fundamental rights; (ii) guarantee legal security in order to encourage invention and 

technological innovation; (iii) improve governance so that decision-making processes 

and administrative procedures are effective in defining a public AI policy in all areas 

of the national order; (iv) facilitate the development of a solid and safe market for 

legal and reliable use of AI applications; (v) establish a safe and effective legal 

instrument for economic reactivation; (vi) guarantee mechanisms of transparency 

and ethics in the development and implementation of AI; (vii) prohibit the violation of 

human rights; (viii) guarantee reliability and non-discrimination for facial recognition 

algorithms; (ix) ensure that the development of AI is encompassed in a context of 

respect for human dignity and fundamental rights (Costa Rica, 2023b).

Among others, the project innovates by establishing so-called public-private 

alliances, which allow the signing of contracts for the exchange of information, 

knowledge, infrastructure and projects in strategic areas of the country. The measure 

could guarantee greater understanding by the regulator about the implemented AIs, 

which could facilitate regulatory work, including the application of competition law. 

Furthermore, it provided for the promotion of the creation of small and medium-sized 

AI companies, as well as the holding of public consultations, seeking the active 

participation of citizens (Costa Rica, 2023b).

Like the previous project, Bill No. 23,919 also works on the concept of 

algorithmic discrimination around the figure of the human person, not addressing 

the risk of market discrimination. Nonetheless, it establishes that users must 

be informed of the design and development of the high-risk systems through the 

principles of transparency and publication maximum, so that users correctly use and 

interpret the information contained in AI projects. Although market discrimination 

not dealt with directly, we understand that the transparency of processes before the 

consumer goes towards preventing manipulation and mitigates competitive risks.
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3.5  AI regulation in Mexico

Following the trend of other Latin American countries, Mexico began its 

journey in AI regulation by establishing a national strategy and gradually building 

its regulatory framework.

In 2018, nine institutions from different sectors founded the civil coalition 

IA2030Mx, “which raised the need for a national, multi-disciplinary, multi-sector and 

collaborative exercise to develop an action plan that would serve the government, 

academia, civil society and industry (OECD, 2022).

A few years later, in 2020, the aforementioned coalition published the Mexican 

National Agenda for Artificial Intelligence. The agenda was built around six main 

thematic axes: (i) data, digital infrastructure and cybersecurity; (ii) ethics; (iii) 

research and development; (iv) governance, government and public services; (v) 

skills, capabilities and education; and (vi) Mexicans abroad (Mexico, 2020).

Just as we observed in other national strategies and plans, the issue of 

algorithmic discrimination is brought up by the project with a focus on human and 

fundamental rights, being treated as a social problem with historical and cultural 

roots. An analysis is not made from an economic or marketing perspective.

Nevertheless, the strategy includes the recommendation to create a regulatory 

sandbox on AI in order to (i) promote social and economic well-being, (ii) propose 

legislation to audit companies and organizations that generate losses through 

development of AI systems; (iii) establish transparency standards for companies 

that offer services to the government; (iv) encourage constant dialogue with the 

aim of promoting understanding of the benefits and possible impacts associated 

with technology (Mexico, 2020).

The sandbox strategy, as pointed out by the Brazilian competition authority, 

is interesting for promoting continuous and flexible learning of AI systems, allowing 

collaboration between authorities to promote transversal development, including in 

relation to competition policy.

In 2023, a Bill was proposed with the aim of regulating artificial intelligence, 

called Law for the Ethical Regulation of Artificial Intelligence for the Mexican United 

States” (“Ley para la Regulación Ética de la Inteligencia Artificial para los Estados 

Unidos Mexicanos”).

To this end, Bill No. 3226/135000 aims to (i) establish the lines of public policy 

in Mexico in relation to the ethical regulation of the use of artificial intelligence; (ii) 

encourage the creation of official Mexican standards, based on ethical principles 
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and that observe human rights, for the use of AI; (iii) regulate and standardize the 

use of AI for governmental, economic, commercial, administrative, communication 

and financial purposes; (iv) create and regulate a Mexican ethics council for artificial 

intelligence and robotics; and (v) create a national statistical network for the use 

and monitoring of AI and robotics.

The Bill, in its memorandum, recognizes that AI systems have the potential 

to change the way companies do business, by providing competitive advantages 

to companies that seek to apply these tools, indicating that there is an awareness 

with possible effects on the market, even though it is not thoroughly discussed.

3.6  AI regulation in Peru

In 2021, Peru presented to the OECD the first draft of the National Strategy 

for Artificial Intelligence (“Estrategia Nacional de Inteligencia Artificial – Documento 

de Trabajo” or “ENIA”), prepared by the Secretary of Government and Digital 

Transformation (“Secretaría de Gobierno y Transformación Digital” – “SGTD”). 

According to the information provided, the document is expected to cover the period 

2021-2026 and to be updated every two years to reflect evolution in technology 

(OECD, 2022)

ENIA’s objective is to have Peru recognized as a leader in the research, 

development, innovation, implementation, use and adoption of AI in Latin America, 

ensuring ethical and responsible use of AI, accelerating national development 

and promoting digital inclusion. The strategy addresses the following principles (i) 

including growth, sustainable development and well-being; (ii) human-centered values 

and fairness; (iii) transparency and explainability; (iv) accountability; (v) investing 

in AI R&D; (vi) fostering a digital ecosystem for AI; (vii) providing an enabling policy 

environment for AI; (viii) building human capacity and preparing for labor market 

transition; (ix) international co-operation for trustworthy AI (OECD, 2022).

Furthermore, Peru was the first Latin American country to publish a law with 

a view to promoting the controlled development of artificial intelligence, aiming to

promote the safe, transparent, responsible, and respectful use of 
human rights of artificial intelligence, which establishes the Presidency 
of the Council of Ministers, through the Secretariat of Government and 
Digital Transformation (PCM-SGTD) as the technical-regulatory authority 
at the national level in charge of directing, evaluating and supervising 
the use and promotion of the development of AI (OECD, 2022)
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The Law is concise and objective, with only five articles that outline general 

guidelines for the regulation of artificial intelligence in favor of the country’s economic 

and social development. Among the measures provided, for the purposes pursued 

by this study, the orientation towards the plurality of participants in the regulatory 

debate stands out, opening space for input from the competition authority.

An innovation among Peru’s regulatory initiatives was the creation of a National 

Artificial Intelligence Authority (“Autoridad Nacional de Inteligencia Artificial”). 

Said authority is responsible for managing, evaluating and supervising the use 

and promotion of AI development in the country, through the following actions (i) 

development of artificial intelligence and its adoption as a tool that drives innovation; 

(ii) training of professionals with competence for the exploitation, development and 

uses of the artificial intelligence in the country; (iii) creation and strengthening of 

digital infrastructure as an enabler for the development of artificial intelligence; 

(iv) development of a data infrastructure in order to make high-quality public data 

available quality, reusable and accessible; (v) adoption of ethical guidelines for a 

sustainable, transparent and replicable use of AI; (vi) promotion of collaboration 

artificial ecosystem at national and international level (Peru, 2023).

More recently, in May 2024, Draft Regulation of Law No. 31814 was published, 

which seeks to regulate the policy provided for in said legislation. The draft’s scope 

of application is public administration, private companies that operate within the 

national scope and civil society organizations, citizens and academic institutions 

(Tovar; Buleje; Chavez, 2024).

The principles of said regulation are set out as: (i) safety, proportionality 

and reliability; (ii) transparency and explainability; (iii) human responsibility; (iv) 

accountability and human oversight. Also drawing inspiration from the AI Act 

implemented by the European Union, the Peruvian draf seeks to classify AI risks 

into four categories “unacceptable,” “high,” “medium” and “low” risk (Tovar; Buleje; 

Chavez, 2024).

To this end, several measures are envisaged to ensure the ethical and safe 

use of AI, among which we highlight: (i) explaining the operation and the parameters 

used to achieve the result; (ii) provide information about the person responsible for 

making decisions; (iii) include visible labeling on text, images, videos and audios 

to identify that they have been generated by an AI-based system (Tovar; Buleje; 

Chavez, 2024).
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4  Intersections between ai regulation and competition policy 
in Latin American countries

The multifaceted nature of AI requires an approach that involves different areas 

of knowledge and an “all handson deck” approach, which includes competition 

policy. As we have observed in the first topic of this paper, the implementation and 

development of AI systems raise significant competition concerns, as many theories 

of harm are being studied by competition authorities.

In order to verify if these competition concerns were being accurately translated 

into AI regulations in Latin America we set forth to study the main regulatory initiatives 

in the region.

As we saw in the chapter above, AI regulatory initiatives in Latin America seem 

to have taken a more individual and fundamental rights approach to the potential 

harms related to AI systems, as competition concerns have not been expressly 

addressed. We observed, however, a strong push for transparency, impartial design, 

explicability and traceable decisions that facilitate competition policy in regard to 

trustworthy AI.

It is also important to consider that consumer drive for trustworthy AI isn’t felt 

the same globally. As found in the Global AI Adoption Index “while more than two-

thirds of IT professionals in India and Latin America strongly agree that consumers 

are more likely to choose services from companies offering transparency and an 

ethical framework on how data and AI models are built, managed and used, that 

number falls to one-third or below in markets like France (33%), Germany (29%) and 

South Korea (21%)” (IBM, 2022, p. 12).

This data makes it clear that the perception of consumer-welfare - a fundamental 

principle in competition policy - can differ in each country, creating the need for 

adherent regulation that tends at the same time for the global and national needs.

From the systematization of the studied regulations, we reached the following 

conclusions about the intersections with competition policy:
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Chart 1 - Intersections between AI Regulation and 
Competition Policy in Latin American Countries

Country AI Regulatory Initiatives Intersections with competition policy

Argentine

National Plan for Artificial 
Intelligence (2019)

The main focus of Argentine’s AI Regulatory 
Initiatives is on promoting the development 
of AI and inserting the country in the global 
market, while preventing harm for its citizens. 
The initiatives don’t go over in depth about 
competition concerns associated with AI 
systems, although some of its provisions - for 
example, transparency, impartiality and the 
right to report any harm felt from the use of AI 
systems - are aligned with measures to prevent 
competition harm.

Proposed updates for Law 
No. 25,467/2001

Brazil

Brazilian Artificial 
Intelligence Strategy 
(EBIA, 2021)

AI regulatory initiatives in Brazil focus mainly on 
fundamental rights, aiming to promote human 
dignity and well-being. While mentioning barriers 
to innovation, it does not go over market 
barriers, only legal and regulatory ones. The Bill 
proposed to create the regulatory framework 
for AI encompasses the principle of free 
initiative and free competition, having had active 
participation of the competition authority in its 
process of drafting

Bill No. 2338/2023 - 
Regulatory Framework 
for AI

Colombia

Digital Transformation 
and AI National Policy 
(2019)

Colombian regulatory initiatives aim to enhance 
social and economic value creation through 
digital transformation in both the public 
and private sectors by reducing barriers, 
strengthening human capital, and developing 
enabling conditions. In regards to the 
competition concerns, the initiatives include 
provisions for the safe design of AI, taking into 
account economic and commercial impacts. 
Additionally, the Colombian sandbox program 
has relevant intersections with competition 
policy as it allows for a better comprehension of 
AI systems while promoting dialogue between 
authorities.

Bill No. 253/2023

AI Sandbox (2021)

(continua)
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Country AI Regulatory Initiatives Intersections with competition policy

Costa 
Rica

Bill n. 23.919 - Law 
for the promotion of 
responsible artificial 
intelligence

Costa Rica began building a regulatory 
framework for AI in 2023 with the presentation 
of two bills. The legislation aims to prevent 
unfair discrimination, promote responsible AI 
and effective governance. Both Bills emphasize 
the prevention of human-centered algorithmic 
discrimination, but do not directly address 
market discrimination, although they promote 
transparency and scrutiny, thus contributing to 
competition policy.

Bill n. 23.771 - Law for 
Artificial Intelligence 
Regulation in Costa Rica

Mexico

Mexican National AI 
Agenda (2020)

Mexico’s AI regulatory initiatives include 
recommendations for a regulatory sandbox 
to promote social and economic well-being, 
audit companies, establish transparency 
standards for government service providers, 
and encourage dialogue about AI’s benefits 
and impacts. While focusing more on social, 
ethical and fundamental aspects of AI 
regulation, the Bill acknowledges AI’s potential 
to provide competitive advantages, indicating an 
awareness of market effects.

Bill No. 3226/135000 
- Law for the Ethical 
Regulation of Artificial 
Intelligence for the 
Mexican United State

Peru

National Artificial 
Intelligence Strategy 
(ENIA)

Peru has a variety of regulatory initiatives 
regarding AI, being the first to publish legislation 
on that regard. The content of the initiatives 
is in line with global trends. Like others Latin 
American countries the provision for information 
on decision making, transparency and 
explainability operate in favor of competition law 
objectives, even if there is no express provision 
in regard to competition concerns.

Law No. 31814

Draft Regulation of Law 
No. 31814

Source: The authors (2024).

The lack of an express and clear approach to competition concerns or predictions 

in the regulatory initiatives studied to address the damage theories presented 

above may be due precisely to the complexity of the relationship between AI and 

competition policy. In this context, it is possible to highlight three issues within 

the scope of the relationship between artificial intelligence and competition: (i) the 

boundaries between pro and anti-competitive are not clear; (ii) it is not clear how 

and by what means the new challenges generated by the era digital can be involved 

within the traditional framework and expertise of defending the competition; (iii) new 

legal tools, such as regulation focused on algorithms, must be considered for this 

task (Villanova; Dias, 2022).

(conclusão)
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As OECD (2023a) highlights, while in some cases it may not be necessary to 

develop a deep understanding of the algorithm or AI systems, in others, “understanding 

the algorithm may be unavoidable to assess whether there has been any harm”. 

In this scenario “authorities and regulatory agencies can try to understand which 

features the algorithm used in its decision-making process, and then an authority 

could then use this information to forbid the use of certain features to remedy a 

harm” (OECD, 2023a, p. 25).

In order to implement these measures, there needs to be a more concrete 

and practical analysis of the case in question to determine how the AI system was 

used in a pro or an anti-competitive manner. This makes it difficult to provide for an 

abstract obligation specific to competition concerns in an AI Regulatory Initiative. This 

is also why the broader terms and measures provided in the regulatory framework in 

Latin American countries work in favor of competition policy even if its final objective 

is not to mitigate competition concerns.

5  Conclusion

The consolidation and implementation of a consistent regulatory framework in 

Latin America still faces significant challenges, especially considering the pressure 

to harmonize national legislation with international standards. Nonetheless, Latin 

American countries seem to be taking these challenges head on, as they propose 

national AI strategies, legislation and experimentation to promote the responsible use 

of AI. Although the regulatory framework is gradually becoming more robust in Latin 

American countries, as seen in the chapters above, there is no clear dialogue between 

AI regulatory initiatives and competition policies in most of the countries studied.

Bottom line, we did not find a more robust outline of the competition concerns 

associated with AI in the regulatory initiatives studied. From that we can reach 

the conclusion that there is no pressing issue regarding competition policy and AI 

regulation that requires immediate attention. This might be because, differently from 

Europe or United States, AI companies in Latin America are only on its early stages 

of development, therefore it makes more sense for these countries to promote and 

facilitate innovation than to establish measures without a complete understanding of 

how its markets will respond to the development. Could the absence of competition 

concerns regarding AI in Latin America reflect a fundamentally different perspective 

on the issue?

As we have seen, this lack of robust outline of competition concerns in the 

regulatory initiatives in Latin America may also be attributed to the complexity of the 

relationship between AI and competition policy, as when you only consider the theory 
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and not its practical applications it is difficult to separate the boundaries between 

pro and anti-competitive effects. According to the OECD (2023a), understanding an 

algorithm may sometimes be essential to assess harm, suggesting that authorities 

might need to analyze algorithmic decision-making features to address competitive 

concerns. Implementing these measures requires a concrete, case-specific analysis 

of how AI systems are used competitively, making it difficult to prescribe abstract 

obligations within AI regulatory initiatives.

As issues arise in other countries and regions, it becomes evident that a 

general regulatory framework may struggle to be precisely adapted and effective for 

Latin America. As the process of implementing AI regulation is only starting in Latin 

America, It is not clear yet if the region will share the same problems or perspectives 

as northern countries, especially considering the economic differences between the 

two. It is important that the scope of the regulatory framework tailored specifically 

to the Latin American context rather than merely replicating foreign legislation.

In this context, ensuring greater transparency and accountability is an interesting 

solution not only for the regulator, but also for the companies themselves. After 

all, what is unknown is feared. And if because of a lack of robust understanding 

in regard to AI functionalities causes it to be prematurely feared, we risk impairing 

innovation itself on the basis of uncertainty hampering better results for the society 

in Latin America.

Therefore, even if there is no specific measure addressing competition 

concerns, having a more structured implementation of AI, as it guarantees legal 

certainty for companies and guidelines for responsible AI use, can indirectly benefit 

competition policy.

Received: 22.08.2024.
Approved: 03.10.2024.

Regulação da Inteligência Artificial (IA) e seu impacto nas políticas e práticas de concorrência na 
américa latina

Resumo: O presente artigo busca analisar as iniciativas de regulação da Inteligência Artificial (IA) 
em países da América Latina – Argentina, Brasil, Colômbia, Costa Rica, México e Peru –, focando os 
potenciais efeitos e impactos da IA sobre a concorrência. Nesse sentido, busca-se responder se há 
uma preocupação com a concorrência expressa nas iniciativas regulatórias desses países e como essa 
preocupação é tratada. A pesquisa envolve revisão bibliográfica e a análise qualitativa e comparativa 
de documentos oficiais, como projetos de lei e diretrizes políticas. O estudo identifica efeitos pró e 
anticompetitivos teóricos associados à IA, estabelecendo as bases do que se busca observar na 
pesquisa comparativa. O que se verifica é que esses efeitos são abordados de forma tangencial nas 
iniciativas regulatórias estudadas, com ênfase maior na transparência e na explicabilidade. De modo 
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geral, as regulações de IA latino-americanas mostram maior preocupação com a esfera individual, 
prezando pela proteção de direitos fundamentais e um uso ético da tecnologia. A análise também 
revela que os objetivos dos reguladores e das autoridades antitruste na América Latina podem diferir 
dos padrões tradicionais de países do Norte global, como Estados Unidos e Europa.

Palavras-chave: Inteligência Artificial (IA). Regulação. Concorrência. América Latina.
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